Customs Bulletin 


Regulations, Rulings, pAtisions, and Notices 
concerning Customs and related matters 


and Decisions 


of the United States Court of Customs and 
Patent Appeals and the United States 
Customs Court 





FEBRUARY 7, 1973 





This issue contains 

T.D. 73-28 through 73-34 

C.A.D 1085 

C.D. 4399 

A.R.D. 311 

C.R.D. 73-2 

Protest abstracts P73/32 through P73/70 
Reap. abstracts R73/3 

Tariff Commission Notices 


DEPARTMENT OF THE TREASURY 


Bureau of Customs 





NOTICE 


The abstracts, rulings, and notices which are issued weekly by the 
Bureau of Customs are subject to correction for typographical or other 
printing errors. Users may notify the Bureau of Customs, Facilities 
Management Division, Washington, D.C. 20226, of any such errors 
in order that corrections may be made before the bound volumes are 


published. 





For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, 
D.C. 20402. Price 55 cents (single copy). Subscription price: $28.50 per year; $7.25 
additional for foreign mailing. 





¢ 


Bureau of Customs 
(T.D. 73-28) 
Antidumping—N orthern bleached hardwood kraft pulp from Canada 
The Secretary of the Treasury makes public a finding of dumping with respect 


to prime grade and off-grade northern bleached hardwood kraft pulp from 
Canada. Section 153.43, Customs Regulations, amended 


DEPARTMENT OF THE TREASURY, 
Washington, D.C., January 17, 1978. 


TITLE 19—CUSTOMS DUTIES 
Cuarrer I—Boureav or Customs 


PART 153—ANTIDUMPING 


Section 201(a) of the Antidumping Act, 1921, as amended (19 
U.S.C. 160(a)), gives the Secretary of the Treasury responsibility 


for determination of sales at less than fair value. Pursuant to this 
authority the Secretary of the Treasury has determined that prime 
grade and off-grade northern bleached hardwood kraft pulp from 
Canada is being, or is likely to be, sold at less than fair value within 
the meaning of section 201(a) of the Antidumping Act, 1921, as 
amended (19 U.S.C. 160(a)). (Published in the Federal Register of 
September 30, 1972 (37 F.R. 20580-81, F.R. Doc. 72-16804).) 

Section 201(a) of the Antidumping Act, 1921, as amended (19 
U.S.C. 160(a)), gives the United States Tariff Commission responsi- 
bility for determination of injury or likelihood of injury. The United 
States Tariff Commission has determined, and on December 27, 1972, 
it notified the Secretary of the Treasury that an industry in the United 
States is being, and is likely to be, injured by reason of the importa- 
tion of prime grade and off-grade northern bleached hardwood kraft 
pulp from Canada that is being, or is likely to be, sold at less than 
fair value within the meaning of the Antidumping Act, 1921, as 
amended. (Published in the Federal Register of January 3, 1973 (38 
F.R. 87, F.R. Doc. 73-103).) 
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On behalf of the Secretary of the Treasury, I hereby make public 
these determinations, which constitute a finding of dumping with re- 
spect to prime grade and off-grade northern bleached hardwood kraft 
pulp from Canada. 

Section 153.43 of the Customs Regulations is amended by adding the 
following to the list of findings of dumping currently in effect : 

Merchandise Country TD. 


Northern Bleached Hardwood Kraft Pulp— Canada 73-28 
prime grade and off-grade 


(Secs. 201, 407, 42 Stat. 11, as amended, 18; 19 U.S.C. 160, 173.) 
(648.8) 


Evucene T. Rossipes, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register January 23, 1978 (38 F.R. 2210) ] 


(T.D. 73-29) 
Classification of stainless steel flatware 


Decision in C.A.D. 1068 affirming Customs Court’s ruling that stainless steel 
knives with handles of plastic and stainless steel are classifiable under item 
650.21, Tariff Schedules of the United States, followed 

DEPARTMENT OF THE TREASURY, 
OFFICE OF THE CoMMISSIONER OF CUSTOMS, 
Washington, D.C., January 19, 1973. 

In the case of The United States v. Charberjoy Distributors, Inc., 
C.A.D. 1068, decided September 21, 1972, the Court of Customs and 
Patent Appeals affirmed the Customs Court’s decision that stainless 
steel knives with handles of plastic and stainless steel are classifiable 
under item 650.21, Tariff Schedules of the United States (TSUS). 

The Bureau does not believe there is a sufficient legal basis for seek- 
ing further judicial review of this case. 

Therefore, stainless steel knives, forks, and spoons with handles of 
plastic and stainless steel will be classified under items 650.21, 650.49, 
and 650.57, TSUS, respectively. 

(344.3) 


Vernon D. Acres, 
Commissioner of Customs. 
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(T.D. 73-30) 


Cotton textiles—Restriction on entry 


Restriction on entry of cotton textiles and cotton textile products in certain 
categories, manufactured or produced in the Socialist Federal Republic of 
Yugoslavia 

DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMS, 
Washington, D.C., January 22, 1973. 
There is published below the directive of December 29, 1972, re- 
ceived by the Commissioner of Customs from the Chairman, Commit- 
tee for the Implementation of Textile Agreements, concerning the 
restriction on entry in the United States of cotton textiles and cotton 
textile products in certain categories manufactured or produced in the 

Socialist Federal Republic of Yugoslavia. 

This directive was published in the Federal Register on January 4, 

1973 (38 F.R. 816), by the Committee. 

(343.3 


G. R. Dickerson, 
Assistant Commissioner, 
Office of Operations. 


THE ASSISTANT SECRETARY OF COMMERCE 
WASHINGTON, D.C. 20230 


COMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 
December 29, 1972. 


CoMMISSIONER OF CUSTOMS 
Department of the Treasury 
Washington, D.C. 20226 
Drar Mr. ComMissIoNnER: 

Under the terms of the Long-Term Arrangement Regarding Inter- 
national Trade in Cotton Textiles done at Geneva on February 9, 1962, 
pursuant to the bilateral cotton textile agreement of December 31, 1970 
between the Governments of the United States and the Socialist 
Federal Republic of Yugoslavia, and in accordance with the pro- 
cedures of Executive Order 11651 of March 3, 1972, you are di- 
rected to prohibit, effective January 1, 1973, and for the twelve-month 
period extending through December 31, 1973, entry into the United 
States for consumption and withdrawal from warehouse for con- 
sumption, of cotton textiles and cotton textile products in Categories 
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9, 18/19, 22, 26 (duck fabric), 26 (other than duck fabric), 48, and 
49, produced or manufactured in Yugoslavia, in excess of the follow- 
ing twelve-month levels of restraint : 


Category Twelve Month Level of Restraint 
9 11, 025, 000 square yards 
18/19 551,250 square yards 
22 4, 410,000 square yards 
26 (duck fabric *) 2, 205,000 square yards 
26 (other than duck fabric) 2, 756,250 square yards 
48 15,435 dozen 
49 30, 539 dozen 
1 The T.S.U.S.A. Nos. for duck fabric are: 


320.—01 through 04, 06, 08 326.—01 through 04, 06, 08 
821.—01 through 04, 06, 08 327.—01 through 04, 06, 0 
322.—01 through 04, 06, 08 328.—01 through 04, 06, 08 


In carrying out this directive, entries of cotton textiles and cotton 
textile products in Categories 9, 18/19, 22, 26 (duck fabric), 26 (other 
than duck fabric), 48, and 49, produced or manufactured in Yugo- 
slavia and which have been exported to the United States from Yugo- 
slavia prior to January 1, 1978, shall, to the extent of any unfilled 
balances, be charged against the levels of restraint established for such 
goods during the period January 1, 1972, through December 31, 1972. 


In the event that the levels of restraint established for such goods for 
that period have been exhausted by previous entries, such goods shall 
be subject to the levels set forth in this letter. 

The levels of restraint set forth above are subject to adjustment pur- 
suant to the provisions of the bilateral agreement of December 31, 
1970, between the Governments of the United States and the Socialist 
Federal Republic of Yugoslavia which provides in part that within the 
aggregate and applicable group limits, limits on specific categories 
may be exceeded by not more than 5 percent; for the limited carryover 
of shortfalls in certain categories to the next agreement year; and for 
administrative arrangements. Any appropriate adjustments pursuant 
to the provisions of the bilateral agreement referred to above, will be 
made to you by letter. 

A detailed description of the categories in terms of T.S.U.S.A. 
numbers was published in the Federal Register on April 29, 1972 (37 
F.R. 8802). 

In carrying out the above directions, entry into the United States 
for consumption shall be construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 

The actions taken with respect to the Government of the Socialist 
Federal Republic of Yugoslavia and with respect to imports of cotton 
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textiles and cotton textile products from Yugoslavia have been de- 
termined by the Committee for the Implementation of Textile Agree- 
ments to involve foreign affairs functions of the United States. There- 
fore, the directions to the Commissioner of Customs, being necessary 
to the implementation of such actions, fall within the foreign affairs 
exception to the rule-making provisions of 5 U.S.C. 553. This letter 
will be published in the Federal Register. 
Sincerely yours, 


Strantey NEHMER, 
Chairman, Committee for the Implementation 
of Textile Agreements, and 
Deputy Assistant Secretary and 
Director, Bureau of Resources and 
Trade Assistance 


(T.D. 73-81) 


Cotton tewtiles—Restriction on entry 


Restriction on entry of cotton textiles and cotton textile products in certain 
categories, manufactured or produced in the Republic of the Philippines 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMS, 
Washington, D.C., January 22, 1973. 

There is published below the directive of December 11, 1972, re- 
ceived by the Commissioner of Customs from the Chairman, Committee 
for the Implementation of Textile Agreements, concerning the restric- 
tion on entry in the United States of cotton textiles and cotton textile 
products in certain categories manufactured or produced in the Repub- 
lic of the Philippines. 

This directive was published in the Federal Register on Decem- 
ber 20, 1972 (37 F.R. 28094) , by the Committee. 

(343.3) 


G. R. Dickerson, 
Assistant Commissioner, 
Office of Operations. 
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THE ASSISTANT SECRETARY OF COMMERCE 
WASHINGTON, D.C. 20230 


COMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 


December 11, 1972. 


ComMISSIONER oF Customs 
Department of the Treasury 
Washington, D.C. 20226 
Drar Mr. CoMMIssIoNERr : 


Under the terms of the Long-Term Arrangement Regarding Inter- 
national Trade in Cotton Textiles done at Geneva on February 9, 1962, 
pursuant to the bilateral cotton textile agreement of September 21, 
1967, as amended and extended, between the Governments of the United 
States and the Republic of the Philippines, and in accordance with the 
procedures of Executive Order 11651 of March 3, 1972, you are directed 
to prohibit, effective January 1, 1973 and for the twelve-month period 
extending through December 31, 1973, entry into the United States for 
consumption and withdrawal from warehouse for consumption of cot- 
ton textiles and cotton textile products in Categories 9, 22, 26, 32, 39, 42, 
43, 45, 46, 50, 51, 60, 61, and part of 63 produced or manufactured in the 
Philippines, in excess of the following levels of restraint : 

Twelve-Month Level 
Category of Restraint 
1,595,352 square yards 
1,914,423 square yards 
1,595,352 square yards (of which 
not more than 382,885 
square yards may be in 
duck fabric *) 
8,828,845 dozen 
350,977 dozen pairs 
38,288 dozen 
76,578 dozen 
38,288 dozen 

46 12,763 dozen 

50 12,763 dozen 

51 12,763 dozen 

60 10,849 dozen 

61 1,978,237 dozen 

Part of 63 (T.S.U.S.A. Nos. 152,255 pounds 

380.3980 and 382.3380 
only) 


1 Only T.S.U.S.A. Nos. : 
820.—01 through 04, 06, 0S 826.—01 through 04, 06, 08 
821.—01 through 04, 06, 08 827.—01 through 04, 06, 08 
822.—01 through 04, 06, 0S 328.—01 through 04, 06, 08 
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In carrying out this directive, entries of cotton textiles and cotton 
textile products in the above categories, produced or manufactured in 
the Philippines, which have been exported to the United States from 
the Philippines prior to January 1, 1973, shall, to the extent of any 
unfilled balances be charged against the levels of restraint established 
for such goods for the twelve-month period beginning January 1, 1972 
and extending through December 31, 1972. In the event that the levels 
of restraint for that twelve-month period have been exhausted by 
previous entries, such goods shall be subject to the levels set forth in 
this letter. 

The levels of restraint set forth above are subject to adjustment 
pursuant to the provisions of the bilateral agreement of September 21, 
1967, as amended and extended, between the Governments of the United 
States and the Republic of the Philippines which provide in part that 
within the aggregate and applicable group limits, limits on certain 
categories may be exceeded by not more than 5 percent; for the limited 
carryover of shortfalls in certain categories to the next agreement year ; 
and for administrative arrangements. Any appropriate adjustments 
pursuant to the provisions of the bilateral agreement referred to above, 
will be made to you by letter. 

A detailed description of the categories in terms of T.S.U.S.A. num- 
bers was published in the Federal Register on April 29, 1972 (87 F.R. 
8802). 

In carrying out the above directions, entry into the United States 
for consumption shall be construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 

The actions taken with respect to the Government of the Republic 
of the Philippines and with respect to imports of cotton textiles and 
cotton textile products from the Philippines have been determined by 
the Committee for the Implementation of Textile Agreements to in- 
volve foreign affairs functions of the United States. Therefore, the 
directions to the Commissioner of Customs, being necessary to the im- 
plementation of such actions, fall within the foreign affairs exception 
to the rule-making provisions of 5 U.S.C. 553. This letter will be pub- 
lished in the Federal Register. 

Sincerely, 


Stantey NeEHMER, 
Chairman, Committee for the Implementation 
of Textile Agreements, and 
Deputy Assistant Secretary and 
Director, Bureau of Resources 
and Trade Assistance. 


493-313—73 2 
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(T.D. 73-32) 
Cotton teatiles—Restriction on entry 


Restriction on entry of cotton textile products in certain categories, manufactured 
or produced in Malta 


DEPARTMENT OF THE TREASURY, 
Orrice or THE CoMMISSIONER oF CusTOMS, 
Washington, D.C., January 22, 1973. 
There is published below the directive of December 11, 1972, re- 
ceived by the Commissioner of Customs from the Chairman, Committee 
for the Implementation of Textile Agreements, concerning the restric- 
tion on entry in the United States of cotton textile products in certain 
categories, manufactured or produced in Malta. 
This directive was published in the Federal Register on Decem- 
ber 20, 1972 (37 F.R. 28094) , by the Committee. 
(348.3) 
G. R. Dickerson, 
Assistant Commissioner, 
Office of Operations. 


THE ASSISTANT SECRETARY OF COMMERCE 
WASHINGTON, D.C. 20230 


CoMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 


December 11, 1972. 
CoM™MISSIONER OF CusToMS 
Department of the Treasury 
Washington, D.C. 20226 


Dear Mr. ComMISSIONER: 


Under the terms of the Long-Term Arrangement Regarding Inter- 
national Trade in Cotton Textiles done at Geneva on February 9, 1962, 
pursuant to the bilateral cotton textile agreement of June 14, 1967, as 
amended and extended, between the Governments of the United States 
and Malta, and in accordance with the procedures of Executive Order 
11651 of March 3, 1972, you are directed to prohibit, effective Jan- 
uary 1, 1973 and for the twelve-month period extending through De- 
cember 31, 1973, entry into the United States for consumption and 
withdrawal from warehouse for consumption of cotton textile products 
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in Categories 43, 51, and 60, produced or manufactured in Malta, in 
excess of the following levels of restraint : 


Category Twelve-Month Level of Restraint 
43 85,230 dozen 
51 30,151 dozen 
60 51,593 dozen 


In carrying out this directive, entries of cotton textile products in 
Categories 43, 51, and 60, produced or manufactured in Malta, which 
have been exported to the United States from Malta prior to Jan- 
uary 1, 1973, shall, to the extent of any unfilled balances be charged 
against the levels of restraint established for such goods for the twelve- 
month period beginning January 1, 1972, and extending through 
December 31, 1972. 

In the event that the levels of restraint for that twelve-month period 
have been exhausted by previous entries, such goods shall be subject 
to the levels set forth in this letter. 

The levels of restraint set forth above are subject to adjustment 
pursuant to the provisions of the bilateral agreement of June 14, 1967, 
as amended and extended, between the Governments of the United 
States and Malta, which provide in part that within the aggregate and 
applicable group limit, limits on certain categories may be exceeded by 
not more than 5 percent; for the limited carryover of shortfalls in 
certain categories to the next agreement year; and for administrative 
arrangements. Any appropriate adjustments pursuant to the provi- 
sions of the bilateral agreement referred to above, will be made to you 
by letter. 

A detailed description of the categories in terms of T.S.U.S.A. 
numbers was published in the Federal Register on April 29, 1972 (37 
F.R. 8802). 

In carrying out the above directions, entry into the United States 
for consumption shall be construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 

The actions taken with respect to the Government of Malta and with 
respect to imports of cotton textile products from Malta have been 
determined by the Committee for the Implementation of Textile 
Agreements to involve foreign affairs functions of the United States. 
Therefore, the directions to the Commissioner of Customs, being neces- 
sary to the implementation of such actions, fall within the foreign 
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affairs exception to the rule-making provisions of 5 U.S.C. 553. This 
letter will be published in the Federal Register. 
Sincerely, 
Srantey NeHMeEnr, 
Chairman, Committee for the Implementation 
of Textile Agreements, and 
Deputy Assistant Secretary and 
Director, Bureau of Resources and 
Trade Assistance 


(T. D. 73-88) 


Cotton textiles—Restriction on entry 


Restriction on entry of cotton textiles and cotton textile products in certain 
categories, manufactured or produced in Portugal 


DeEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusToMS, 
Washington, D.C., January 22, 1973. 


There is published below the directive of December 29, 1972, re- 
ceived by the Commissioner of Customs from the Chairman, Com- 
mittee for the Implementation of Textile Agreements, concerning the 


restriction on entry in the United States of cotton textiles and cotton 
textile products in certain categories manufactured or produced in 
Portugal. 
This directive was published in the Federal Register on January 4, 
1973 (388 F.R. 815), by the Committee. 
(343.3) 
G. R. Dicksrson, 
Assistant Commissioner, 
Office of Operations. 


THE ASSISTANT SECRETARY OF COMMERCE 
WASHINGTON, D.C. 20230 


COMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 


December 29, 1972. 
CoMMISSIONER OF CusToMs 
Department of the Treasury 
Washington, D.C. 20226 
Dear Mr. CoMMISSIONER : 


Under the terms of the Long-Term Arrangement Regarding Inter- 
national Trade in Cotton Textiles done at Geneva on February 9, 1962, 
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pursuant to the bilateral cotton textile agreement of November 17, 
1970, as amended, between the Governments of the United States and 
Portugal, and in accordance with the procedures of Executive Order 
11651 of March 3, 1972, you are directed to prohibit, effective Jan- 
uary 1, 1973, and for the twelve-month period extending through 
December 31, 1973, entry into the United States for consumption and 
withdrawal from warehouse for consumption of cotton textiles and 
cotton textile products in Categories 1/2/3/4, 5/6, 9, 22, 24/25, 26, 
41/42/43, 46, 50, 51, 52, 538 and parts of 62, 55, 60, and parts of 62, pro- 
duced or manufactured in Portugal, in excess of the following levels 
of restraint : 


Category Twelve-Month Levels of Restraint 
1/2/3/4 17,724,223 lbs 
5/6 11,957,100 syds (of which not 
more than 6,696,649 syds 
may be in Category 6) 
12,989,097 syds 
2,105,865 syds 
7,721,505 syds (of which not more 
than 2,807,820 syds may 
be in Category 25) 
3,369,384 syds 
41/42/43 doz 
46 doz 
50 doz 
51 2, doz 
52 doz 
53 and parts of 62 (T.S.U.S.A. 47,733 doz 
Nos. 382.0012, 382.0014, 
382.0635, and 382.0640) 
55 38,588 doz 
60 27,563 doz 
Parts of 62 (all of the cate- 180,020 Ibs (of which not more 
gory except T.S.U.S.A. Nos. than 78,057 lbs may be 
382.0012, 382.0014, 382.- in T.S.U.S.A. Nos. 380.- 
0635, and 382.0640) 0024, 380.0645, 882.0024, 
and 383.0665) 


In carrying out this directive, entries of cotton textiles and cotton 
textile products in the above categories, produced or manufactured in 
Portugal, which have been exported to the United States from Port- 
ugal prior to January 1, 1973, shall, to the extent of any unfilled 
balances, be charged against the levels of restraint established for 
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such goods during the period January 1, 1972, through December 31, 
1972. In the event that the levels of restraint for that period have 
been exhausted by previous entries, such goods shall be subject to the 
levels set forth in this letter. 

In carrying out this directive, entries of two- or three-piece ladies 
suits produced or manufactured in Portugal from woven or knit 
cotton fabrics should not be charged against any of the levels of re- 
straint designated herein, including the level of restraint for blouses 
in Category 52. 

The levels of restraint set forth above are subject to adjustment 
pursuant to the provisions of the bilateral agreement of November 17, 
1970, as amended, between the Governments of the United States and 
Portugal which provide, in part, that within the aggregate limit and 
group limits, the limitations on specific categories may be exceeded 
by not more than 5 percent; for the limited carryover of shortfalls 
in certain categories to the next agreement year; and for adminis- 
trative arrangements. Any appropriate adjustments pursuant to the 
provisions of the bilateral agreement referred to above, will be made 
to you by letter. 

A detailed description of the categories in terms of T.S.U.S.A. num- 
bers was published in the Federal Register on April 29, 1972 (37 F.R. 
8802). 

In carrying out the above directions, entry into the United States 
for consumption shall be construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 

The actions taken with respect to the Government of Portugal and 
with respect to imports of cotton textiles and cotton textile products 
from Portugal have been determined by the Committee for the Im- 
plementation of Textile Agreements to involve foreign affairs func- 
tions of the United States. Therefore, the directions to the Commis- 
sioner of Customs, being necessary to the implementation of such 
actions, fall within the foreign affairs exception to the rule-making 
provisions of 5 U.S.C. 553. This letter will be published in the Federal 
Register. 

Sincerely yours, 


Stantey NeEHMER, 
Chairman, Committee for the Implementation 
of Textile Agreements, and 
Deputy Assistant Secretary and 
Director, Bureau of Resources and 
Trade Assistance 
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(‘T.D. 73-34) 


Foreign currencies—Daily rates for countries not on quarterly list 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Iran rial, Philippine peso, Singapore dollar, 
Thailand baht (tical) 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE CoMMISSIONER OF CusTOMS, 
Washington, D.C., January 22, 1973. 


The Federal Reserve Bank of New York, pursuant to section 522 
(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified 
buying rates in U.S. dollars for the dates and foreign currencies shown 
below. These rates of exchange are published for the information and 
use of Customs officers and others concerned pursuant to section 16.4, 
Customs Regulations (19 CFR 16.4). 


Tran rial : 
For the period January 8 through January 12, 1973, rate of 
$0.0128. 


Philippine peso: 
For the period January 8 through January 12, 1973, rate of 
$0.1460. 


Singapore dollar: 
January 8, 1973 
January 9, 1973 
January 10, 1973 
January 11, 1973 
January 12, 1973 


Thailand baht (tical) : 
January 8, 1973 
January 9, 1973 
January 10, 1973 
January 11, 1973 
January 12, 1973 

(342.211) 


Director, 
Appraisement and Collections Division. 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1085) 


NEG Insulators—Other ceramic electrical ware—Paris of lightning 
arresters—T SUS 


Tue Unrrep Srates v. Mrrsusisnt INTERNATIONAL Corp. No. 5472 


United States Court of Customs and Patent Appeals, January 18, 1973 


Appeal from United States Customs Court, C.D. 4227 


[Reversed.] 


Harlington Wood, Jr., Assistant Attorney General, Andrew P. Vance, Chief, 
Customs Section, John A. Gussow for the United States. 


Brooks & Brooks, attorneys of record, for appellee. Hugene F. Blauvelt, of 
counsel. 


[Oral argument October 3, 1972 by Mr. Gussow and Mr. Blauvelt] 


Before MaRKEy, Chief Judge, RicH, ALMOND, BALDWIN, and LANE, Associate 
Judges. 


Aumonp, Judge. 


This is an appeal by the United States from the decision and judg- 
ment of the United States Custom Court? sustaining appellee’s claim 
that the importation in issue, described as “NKG Insulators” from 
Japan, was erronesously assessed with customs duties under item 
535.14, Tariff Schedules of the United States (TSUS), which pro- 
vides for “Other” ceramic electrical insulators and ceramic electrical 
ware, at a rate of duty at 30 percent ad valorem, and that the mer- 
chandise in issue is properly dutiable at 17.5 percent ad valorem 


166 Cust. Ct. 418, C.D. 4227 (1971). 
14 
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under item 685.90, TSUS, providing, inter alia, for parts of lightning 
arresters. 

The merchandise involved here was described by the Customs Court 
as “a ceramic housing * * * of one piece circular construction, ap- 
proximately 4 feet high, weighing between 400 and 500 pounds. The 
outside configuration is that of circular spaced saucers (about 12 
inches in diameter), rising in a pyramid one above the other, forming 
what one of plaintiff’s witnesses referred to as a ‘shed’ profile.” Ex- 
cept for the fact that the housing is generally cylindrical rather than 
pyramidal, the merchandise generally conforms to this description. 

Appellant contends that the trial court erred, as a matter of law, 
in sustaining the importer’s claim; that the evidence of record does 
not provide any substantial basis upon which to predicate the trial 
court’s decision; that the merchandise in issue consists of ceramic 
electrical ware or insulators, properly found dutiable by customs 
officials under item 535.14, TSUS; and that the claimed provision, 
item 685.90, TSUS, sustained below, is precluded from application 
herein by virtue of headnote 1, part 5, schedule 6, TSUS, excluding 
electrical insulators and ceramic electrical ware from classification 
under said part. 


The statutes involved are: 


Tariff Schedules of the United States, 19 USC 1202: 


Schedule 5, Part 2, Subpart D: 
Ceramic magnets, ceramic electrical 
insulators whether or not in part of 
metal, and other ceramic electrical 
ware, including ferroelectric and 
piezoelectric ceramic elements: 

535.11 Porcelain insulators, with metal 
parts cemented thereto and 
comprising not less than 30 per- 
cent of the weight thereof, used 
in high-voltage, low-frequency 

electrical systems +2 * 

Ferrites ig ela 

Other 30% ad val. 
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Claimed under: 
Schedule 6, Part 5: 


Part 5 headnotes: 
1. This part does not cover— 

(i) electrical insulators or insu- 
lating materials (classifi- 
able in other schedules ac- 
cording to materials of 
which made) ; 


oe * 


ceramic electrical ware 
(part 2D of Schedule 
5); “xk &k 


b 4 * * 


685.90 Electric switches, relays, fuses, light- 
ning arresters, plugs, receptacles, 
lamp sockets, terminals, terminal 
strips, junction boxes and other 
electrical apparatus for making or 
breaking electrical circuits, for the 
protection of electrical circuits, or 
for making connections to or in 
electrical circuits; switchboards 
(except telephone switchboards) 
and control panels; all the fore- 
going and parts thereof 17.5% ad val. 


General Headnotes and [ules of Interpretation: 
10. General Interpretative Rules: 
For the purposes of these schedules— 


tk 


(c) an imported article which is described in two or 
more provisions of the schedules is classifiable in 
the provisions which most specifically describes it ; 
but, in applying this rule of interpretation, the 
following considerations shall govern: 


* * ok * 
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(ii) comparisons are to be made only be- 
tween provisions of coordinate or equal 
status, 1.e., between the primary or main 
superior headings of the schedules or be- 
tween coordinate inferior headings which 
are subordinate to the same superior 
heading. 


% 


(ij) a provision for “parts” of an article 
covers a product solely or chiefly used as a 
part of such article, but does not prevail 
over a specific provision for such part. 

The Customs Court held that the imported ceramic housings are 
not insulators “in the tariff sense,” but are ceramic electrical ware 
chiefly used as parts of lighting arresters. It sustained the protest 
to the classification for the reason “that they are relatively more spe- 
cifically provided for as parts of lightning arresters than as ceramic 
electrical ware of the class or kind excluded from schedule 6, part 
5 * * 

We agree with the Customs Court in regard to its determination that 
the housings are ceramic electrical ware even though not insulators 
in the tariff sense. The record supports the conclusion that the pri- 
mary function of the housing is to afford protection to the lightning 
arrester from the elements. The housing requires insulating properties 
of the kind provided by porcelain because it is used between energized 
and grounded parts of the arrester and not because its primary function 
or purpose is that of an insulator. 

Appellee has argued that the claimed classification should stand 
because it proved that the original classification as “insulators” was 
erroneous and the presumption of correctness has fallen. If this were 
true, appellant would bear the burden of proving the original classi- 
fication was correct at least to the extent that the housings are “ce- 
ramic electrical ware.” This was not done, appellee argues. 

We find no merit in appellee’s position. First, the record shows that 
appellant’s witness Yost, a witness whose qualifications are not ques- 
tioned, testified that the housings were ceramic electrical ware. This 
was not rebutted and, in fact, was conceded by appellee’s counsel who 
objected to the line of questioning by which appellant was trying to 
establish the nature of the housings as follows: 


Mr. Deem: Your honor, I must object to this line of ques- 
tioning. There is no burden here for the defendant to meet, as 
far as ceramic electrical ware. I adduced no testimony concern- 
ing this matter, and I make no claim that this article, Exhibit 2, 
is not ceramic electrical ware, using that phraseology. 
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Furthermore, it is our opinion that a ceramic insulator is not a sepa- 
rate class but a species of the broader class of ceramic electrical ware. 
Accordingly, it must be presumed that the classifying official de- 
termined the housing to be ceramic electrical ware and, more spe- 
cifically, a ceramic insulator. Therefore, the presumption of correct- 
ness did not fall entirely merely because appellee successfully proved 
the housing were not insulators within the meaning of item 535.14. 

As we view it, the dominant and controlling issue is whether the 
Customs Court erred in not finding the claimed provision, item 685.90, 
TSUS, to be inapplicable by virtue of exclusionary headnote 1(iii), 
part 5, schedule 6. 

The lower court considered the threshold issue to be whether the 
merchandise—designated “housings” in the opinion—are parts of light- 
ning arresters within the meaning of item 685.90. It resolved the stated 
issue by finding, and we do not disagree, the “entire record” persuasive, 
prima facie, of the fact that the instant ceramic housings are light- 
ning arrester parts, noting, however, that “the purpose and function of 
a ceramic housing in a lightning arrester might have been more com- 
plete or might have been more clearly explained in the record.” 

On the premise that the subject housings are, in fact, parts of light- 
ning arresters, the court addressed itself to the issue of whether they 
are excluded from any classification under the claimed item 685.90 on 
the basis of the exclusionary headnote part 5, schedule 6, which pre- 
cludes classifying, inter alia, “electrical insulators * * * (classifiable 
in other schedules according to materials of which made”) and “ceramic 
electrical ware (Part 2D of Schedule 5)” within the claimed provision. 

Finding that the schedule 6, part 5 headnote generated an enigma 
as to what it does not cover, in that the tariff schedules do not spe- 
cifically define the breadth of the terms “ceramic electrical insulators” 
and “other ceramic electrical ware,” the court turned to “the relevant 
context of the TSUS General Headnotes and Rules of Interpretation.” 
It considered that the rule of relative specificity, codified in General 
Interpretative Rule 10(c), was applicable, and pursuant thereto held 
the claimed provision for parts of lightning arresters more difficult to 
satisfy than the provision for “ceramic electrical insulators” and other 
“ceramic electrical ware.” 

After a thorough review of this record and a careful analysis of 
the Customs Court’s opinion, we are persuaded that the court com- 
mitted reversible error in sustaining appellee’s claim that the subject 
importation was erroneously assessed with duties under item 535.14, 
TSUS. 
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It is our view that the subject “housings” are a form of ceramic 
electrical ware within the ambit of item 535.14. Merchandise that 
would be covered by this item is explicitly excluded from tariff treat- 
ment under the claimed provision, item 685.90, as headnote 1(iii), 
part 5, schedule 6 precludes classification of ceramic electrical ware 
under part 5, schedule 6. This, of course, includes item 685.90 under 
part 5. The mandate of the headnote is unequivocal and compels this 
conclusion. We note that a similar conclusion was reached by the 
Customs Court with regard to headnote 1(i). See Border Brokerage 
Co. v. United States, 64 Cust. Ct. 436, C.D. 4014 (1970). We think 
the same result is fully warranted in the instant case. However, ap- 
pellee argues that the Explanatory Notes to Schedules 5 and 6 of 
the Z'ariff Classification Study of 1960* provide the basis for a dif- 
ferent result from that reached here. The pertinent portions to which 
our attention has been directed are as follows : 


From the Explanatory Notes to Schedule 6, Part 5 at p. 302: 
This part includes many new provisions specifically covering 
various electrical articles and electrical components of articles 
which are presently classifiable under various general tariff 
descriptions, “parts” provisions, and “basket” provisions 
usually based upon component material of chief value. The 
provisions often clash head-on and produce uncertain and 
anomalous results. 

From the Explanatory Notes to Schedule 5, Part 2 at p. 95: 


Item 535.14 does not embrace switches, fuses, receptacles, 
lamp sockets, resistors and other electrical articles which are 
to be connected into electrical circuitry. (These are spe- 
cifically provided for in part 5 of schedule 6) * * * 


Appellee points out that lamp sockets are mentioned in the report 
as not being within item 535.14 but are in large part of ceramic mate- 
rial. Therefore, appellee argues, they are covered by item 685.90 since 
specifically mentioned there and, since that item provides for “parts,” 
all parts of a lamp socket, including a ceramic part, should be classified 
there also. We find no inconsistency between our position and the 
Explanatory Notes. The quoted portion of the Explanatory Notes 
to item 535.14 does not refer to parts, and we note that each piece of 
electrical hardware enumerated therein as not being embraced by 
item 535.14 is a complete item arguably made up in part in many in- 


2 Tariff Commission, Tariff Classification Study (1960) (published as a report to the 
President and the Chairman of the Committee on Ways and Means of the House and the 
Committee on Finance of the Senate). 
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stances of ceramic material. Clearly they would be more than ceramic 
electrical ware and not excluded from item 685.90 by the headnote even 
if no effect were given to the Explanatory Notes. Also, nonceramic 
parts of those items would not be excluded by the headnote. 

Without unduly prolonging this discussion, we think that the court 
below committed reversible error by failing to heed the exclusionary 
headnote. Had it been applied, as we feel it should, there would have 
been no occasion for a resort to the rule of relative specificity. 

The judgment of the Customs Court is therefore reversed. 

ticH, J., dissents. 
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swing brake, and a D-7 Caterpillar tractor-type mounting with 
grouser treads, described as a cane loader or 60-10 combination, 
equipped, after importation, with a cane grabber, used in harvesting 
sugar cane, held entitled to free entry under item 666.00, Tariff 
Schedules of the United States, as harvesting machinery. 


Curer Use—Cuass or Kinp or MERCHANDISE 


While the 25-B basic unit could be used with a clamshell bucket, 
shovel, hoe, or crane, as well as a cane grabber, and could be mounted 
on a standard (flat shoe) or tractor underearr iage, the combinations 
have different components and are used for different purposes. The 
imported merchandise is a particular combination or configuration 
designed and used for harvesting sugar, and not useful economically 
or practicably for other purposes. It isa specialized machine, and, 
for the purpose of determining chief use, is in a class by itself rather 
than in a broad class of crawler-mounted machinery having a 25-B 
basic unit but other different components and uses. 


Cuter Usr—Evipence 


While chief use must ordinarily be established on the basis of 
positiv e testimony representative of an adequate geogr aphical cross 
section of the country, evidence of use of the merchandise in har- 
vesting sugar in Hawaii and the Pacific Islands held sufficient where 
the record establishes that there is no other actual or practicable use 
and that in view of the nature, character and special design of the 
60-10 combination, its use would be the same throughout the country. 


Protest 70/9494 against the decision of the district director of customs at 
the port of Honolulu 


[Judgment for plaintiff. ] 
(Decided January 12, 1973) 
Glad & Tuttle (Edward N. Glad of counsel) for the plaintiff. 


Harlington Wood, Jr., Assistant Attorney General (Patrick D. Gill and Andrew 
P. Vance, trial attorneys), for the defendant. 


Rao, Judge: The merchandise involved in this case consists of 
crawler-mounted machinery manufactured by Bucyrus-Erie Co. of 
Canada, Ltd., entered at the port of Hilo, Hawaii, on April 9, 1969. 
It is described on the invoice as follows: 


Model 25-B Clamsshell, comb. 60-10, Series ITT 

Unit LB-c: 40’ Boom, 8 part continuous suspension (1-5’ insert) 

Unit 13: Boom Stop 

Unit 18: Swing Brake 

Unit 78(a): Cat D-7 tractor type mtg. w/26”’ single grouser 
treads 

Unit 79(B) : 850+ Counterweight 

Unit 56: Signal Horn 
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Single Stick Clamshell Control 
Knockdown Method “C” 


The purchase order (exhibit 1) denominates the unit as Bucyrus- 
Erie 25—B (60-10) Series IIT Cane Loader. 

The merchandise was assessed with duty at 8 per centum ad valorem 
under item 664.05, Tariff Schedules of the United States as modified, 
as excavating, levelling, boring and extracting machinery. Plaintiff 
claims it is entitled to entry free of duty under item 666.00, as amended, 
as harvesting machinery, chiefly used for agricultural purposes as a 
sugar-cane loader. 

The pertinent provisions of the tariff schedules, as amended or 
modified, are as follows: 


Schedule 6, Part 4: 


Subpart B headnote: 





1. This subpart does not cover— 


a ae % ae ae 


(ii) agricultural implements (see subpart 
C of this part). 

664.05 Mechanical shovels, coal-cutters, excava- 
tors, scrapers, bulldozers, and other ex- 
vavating, levelling, boring, and extract- 
ing machinery, all the foregoing, 
whether stationary or mobile, for earth, 
minerals, or ores; pile drivers; snow 
plows, not self-propelled; all the fore- 
going and parts thereof 8% ad val.? 

Schedule 6, Part 4, Subpart C: 

666.00 Machinery for soil preparation and culti- 
vation, agricultural drills and planters, 
fertilizer spreaders, harvesting and 
threshing machinery, hay or grass mow- 
ers (except lawn mowers), farm wagons 
and carts, milking machines, on-farm 
equipment for the handling or drying 
of agricultural or horticultural products, 
and agricultural and horticultural im- 
plements not specially provided for, and 
parts of any of the foregoing Free? 


General Headnotes and Rules of Interpretation: 
10. General Interpretative Rules. For the purposes of these 


schedules— 
* Po 





Las modified by Presidential Proclamation 3822, T.D. 68-9. 
“as amended by Public Law 89-241, T.D. 56511. 


493-313—73——4 
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(e) In the absence of special language or context which 
otherwise requires— 

(i) a tariff classification controlled by use (other than 
actual use) is to be determined in accordance with the 
use in the United States at, or immediately prior to, the 
date of importation, of articles of that class or kind to 
which the imported articles belong, and the controlling 
use is the chief use, i.e., the use which exceeds all other 
uses (if any) combined; 

At the trial plaintiff called Edwin Sorenson, assistant to the sales 
manager and used equipment manager of Pacific Machinery, a subsidi- 
ary of Theo. H. Davies & Co., the plaintiff herein. He had previously 
been general service manager for Theo. H. Davies, covering the Pacific 
area from Hawaii through the Samoas down to Guam and the Trust 
Territories. He had also held positions as used equipment and parts 
exchange manager and garage superintendent. Pacific machinery sells 
all types of heavy equipment, such as tractors, excavators, and agri- 
cultural equipment. Mr. Sorenson had traveled throughout Hawaii, 
the Trust Territories, Guam and Samoa, and to mainland manufac- 
turing plants and job sites. He had observed the use of cane loaders 
manufactured by Bucyrus-Erie and was familiar with the firm’s 
industrial machines. 

Mr. Sorenson testified that he has been familiar with the type of 
agricultural cane loader involved herein since 1957. Prior to that time 
the machinery used was not built to handle the steep hillsides on the 
islands. The imported merchandise consists primarily of two parts, 
the upper part being the so-called 25-B basic unit, and the lower part 
a D-7 crawler mounting with grouser bars. The basic unit consists of 
a revolving base, the complete hoist mechanism and engine, a complete 
cab with operator’s controls, and a truck frame. To the basic unit there 
has to be added an undercarriage and a front-end attachment. The 
basic unit involved herein had 4-drum laggings on the hoist unit and 
a larger swing brake than is on the basic unit for industrial applica- 
tions. The undercarriage was a D-7 Caterpillar crawler with grouser 
bars, that is, a heavy truck-type undercarriage that is used on a tractor 
or a bulldozer. After importation, a cane grabber was installed as well 
as lighting systems, larger fuel tanks, and an auxiliary engine to run 
the lighting system. 

The combination, as imported, is designated by the manufacturer 
as combination 60-10. Mr. Sorenson called it an agricultural cane 
loader and said it was bought and sold by that name. 

He testified that he had seen it used since 1957 on agricultural 
plantations for the harvesting of sugar cane. It moves up and down 
the windrows picking up cane and loading it onto trucks. Because it 
travels constantly, it has a much larger and heavier undercarriage than 
machines used for industrial purposes. The shoe or track has a grouser 
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bar on it much wider than the standard flat shoe used on an industrial- 
type machine, because the cane loader is used on steep hillsides in the 
Hawaiian Islands. The cane loader also has a larger swing brake than 
that on industrial machines so the operator does not lose control on 
the steep hillsides. It has 4-drum laggers for speeding up lifting. It 
does not need the higher lifting capacity of industrial machines. Ac- 
cording to Mr. Sorenson, industrial machines work off a flat area such 
as a roadway or in a flat floor area of a quarry and do not move while 
they are working, unless used to drag out a channel or canal. They 
would travel about 5 miles a year in contrast to the cane loader which 
travels 114 miles per day during a 10-month period. 

These features make the cane loader more expensive than industrial 
machines. In the experience of the witness, the cane loader is used only 
for harvesting sugar cane. He had sold such machines to plantation 
accounts and to all the sugar companies on the islands and had seen 
them used on agricultural plantations. He had never sold any to an 
industrial account. He had never seen them used or sold for anything 
but harvesting sugar. He said they would be unsuitable and expensive 
for other purposes. While he had never sold this merchandise on the 
mainland of the United States, he was of opinion that it would be 
extremely unuseful for applications there other than harvesting sugar 
because of the excessively long undercarriage, the grouser track shoes 
and the large lagging. These would not make the machine useful as a 
shovel, back hoe, or dragline. The undercarriage used with the 25-B 
basic unit to form the imported merchandise is not offered by Bucyrus- 
Srie for the model 25—B. It is a special feature from the larger 35-B 
that is put on the 25-B for agricultural use. The witness did not know 
whether that combination had been sold on the mainland. 

He testified that different type equipment could be and is used with 
the basic 25—B unit, such as a clamshell bucket, a dragline, a crane. His 
firm sold industrial machines to contractors and quarries, including 
back hoes, lifting cranes, shovels with front-end working to the quar- 
ries, and a hydraulic version to contractors. However, the D-7 tractor- 
type mounting would not be suitable for industrial or construction 
purposes. The bases of the industrial machines depicted in exhibit A 
(a Bucyrus-Erie brochure), such as heel boom logger, dragline, hoe, 
shovel, crane, and clamshell, all have flat shoes. He had never sold a 
basic unit on a D-7 type of undercarriage for industrial use. It would 
not be economical because this type of undercarriage is extremely 
expensive. 

The B-25 is a one-yard machine, meaning that one yard is the ca- 
pacity of the bucket used in industrial applications. The weight it 
could pick up depends upon the type of material. When used with a 
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cane grabber, it can lift 4 to 6 tons. A clamshell bucket could pick up 
between 3,000 and 6,000 pounds. 

Defendant called as its witness Kenneth Campbell, division man- 
ager and vice-president of Santa Fe Equipment Co., a dealer in heavy 
construction equipment, primarily cranes, and excavating equipment. 
It has offices in Hawaii, California, Georgia and Florida. It repre- 
sents Link-Belt in Hawaii and California. The witness handled sales 
of Link-Belt products in San Francisco and in the states of Oregon, 
Washington, Nevada, and Arizona for 5 years and in Hawaii for 3 
years. He is generally familiar with competitive lines of merchandise 
and had seen and examined the Bucyrus-Erie model 25-B, but he 
was not familiar with the cane loaders involved herein. 

Mr. Campbell testified that the Link-Belt Speeder models LS-78 
and LS-98 were similar to the Bucyrus-Erie model 25-B. They are 
all crawler-mounted cranes, rated with similar capacities—the LS-78 
as a three-quarter yard machine, the LS-98 as a yard and a quarter, 
and the 25-B as a yard machine. They are similar in physical size 
and power capability. The LS-78 and the LS-98 can be equipped as 
a dragline, a hoe, a clamshell or a crane. They are designed for and 
the vast majority sold to the construction industry. They may be 
placed on a tractor undercarriage when the machine is going to do 
a great deal of traveling or go over hilly terrain. Then the additional 
cost of the tractor undercarriage would be a bargain because of the 
greater endurance of the machine. Purchasers of such machines in- 
clude others than agricultural users, such as the pipeline industry 
and dragline users who maintain extensive canals. These applications 
involve walking operations. 

Through his work with parts and services for machines sold by a 
predecessor company, the witness knew of sales of the basic model 
LS-78 or LS-98 with a standard undercarriage to sugar plantations. 
He had seen one such machine in operation at McBride Sugar. He 
knew of another that was sold to a sugar plantation and then resold 
into the construction field. The tractor undercarriages used with the 
LS-78 and LS-98 were International Hi-Walkers and not D-7 Cater- 
pillars. The witness had never seen the D-7 undercarriage. 

In rebuttal, Mr. Sorenson testified that he knew of the Interna- 
tional Hi-Walker, which has a track with grouser bars, but does not 
have as long a roller frame and is not used on the Bucyrus-Erie cane 
loader. Another firm, however, P. & H. Harnesger, did use it at one 
time on other than a Bucyrus-Erie cane loader. The D-7 has a larger 
frame and heavier components. The Hi-Walker has extra ground 
clearance and is used in pipeline operations and crane operations in 
the hills where pipe is being laid. According to Mr. Sorenson, a back- 





CUSTOMS COURT 27 
hoe-type machine is used in the pipeline industry. A D-7 type under- 
carriage could not be used because the frame is too long. A back hoe 
has a long cambered boom which scoops dirt toward the machine. If 
the track frame is long, the back hoe will be constantly pulling into 
the machine where the tracks are located. A shorter frame is needed, 
such as is used on the Hi-Walker. That machine would do a better 
job as a dragline also because the dragline bucket is pulled up close to 
the machine. If the D-7 were used, there might be interference be- 
tween the fair lead line and the long track frame as the machine 
swung. The D-7 is far more expensive. 

In order for the merchandise involved herein to be classified under 
item 666.00, supra, as claimed by plaintiff, it must belong to a class 
or kind of article chiefly used for agricultural purposes at or im- 
mediately prior to the date of importation. General Interpretative 
Rule 10(e) (i), supra. The first question then is whether the class or 
kind to which this merchandise belong comprises machinery having 
the cane-loader configuration, that is, a 25-B basic unit and a D-7 
tractor undercarriage, or whether it includes other machines having 
a 25-B basic unit mounted on a crawler. 

The evidence shows that the 25-B basic unit or the somewhat simi- 
lar LS-78 and LS-98 units become components of various machines 
having various uses, most of them industrial. 

The D-7 undercarriage, the Hi-Walker undercarriage, and the 
standard (flat shoe) undercarriage also become components of vari- 
ous machines using the 25-B or similar basic unit. 

Other components consist of equipment such as a clamshell bucket, 
hoe, shovel, dragline, crane, or cane grabber. 

The imported merchandise is a particular combination or configura- 
tion consisting of a 25—-B basic unit having 4-drum laggers and a larger 
swing brake, and a D-7 tractor undercarriage. It was used, after im- 
portation, with a cane grabber. There is no evidence that it was ever 
equipped with a clamshell or other type bucket or a crane. 

While the record indicates that the 25-B unit per se could be used 
with a clamshell bucket, shovel, hoe, or crane, and that it could be 
mounted on a standard or a tractor undercarriage, there is no evidence 
that these components are readily interchangeable, once they have 
been combined. Mr. Sorenson testified that it would be possible to 
lift the basic 25-B unit off the tractor undercarriage and set it on a 
standard undercarriage but that it had not been done because it would 
be extremely costly. 

The cane-loader configuration (the 60-10 combination) and other 
configurations, such as the clamshell, dragline, hoe, shovel, or crane, 
have two characteristics in common—they have as one component a 
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25-B or similar basic unit and they are crawler-mounted. Otherwise, 
the combinations differ in kinds of undercarriage and working equip- 
ment and are used for different purposes. For some uses, the D-7 
undercarriage would not be practicable or economical. Conversely, the 
standard undercarriage is less useful for harvesting sugar in steep 
hilly terrain. 

The tariff schedules do not regard all of these combinations as within 
the same class or kind. Shovels and excavating machinery, for instance, 
are provided for in item 664.05, whereas cranes and lifting machinery 
are covered by item 664.10 and mobile cranes by item 692.16. 

The situation here is analogous to that involved in recent shoe ma*~ 
chinery cases where the question was whether the imported merchandise 
belonged to a broad class, such as slush molding or injection molding 
machines, or a narrower class comprising a particular kind of slush 
molding or injection molding machine, chiefly used as shoe machinery. 
FE. Dillingham, Ine. v. United States, 65 Cust. Ct. 224, C.D. 4082 
(1970) ; Converse Rubber Company v. United States, 65 Cust. Ct. 453, 
C.D. 4121 (1970), decision on rehearing 69 Cust. Ct. —, C.D. 4874 
(1972). 

In the Dillingham case the issue was whether molds for use with a 
particular slush molding machine were parts of a class or kind of 
machinery chiefly used for producing shoes. The court held that to 
establish that the Bata monoplax unit (the machine with which the 
molds were used) belonged to a class of merchandise chiefly used as 
shoe machinery, it would have to be shown that there was a kind of 
slush molding machinery which was chiefly used as shoe machinery and 
that the Bata monoplax unit belonged to that class. Since such evidence 
was lacking, the protest was overruled. 

The Converse Rubber case involved injection molding machinery 
claimed to be shoe machinery. At the first trial the court found from 
the evidence produced then that the imported Desma machine was 
an injection molding machine and was a general purpose machine, 
although used only to produce soles for sneakers. Upon rehearing, 
additional evidence was presented showing the various classes and 
kinds of injection molding machines and their uses. The court held: 


The amplified record in our opinion does change the factual 
situation as originally presented. While defendant’s exhibit A 
depicts various uses [for the Desma machine] other than shoes, 
the present record establishes that by virtue of the small size of 
the platen, the production for all practical purposes of these items 
is economically unfeasible except for the manufacture of soles for 
shoes. The question of economics appears to be a determining fac- 
tor as to which type of molding machine will be used in a particular 
industry. Accordingly, we feel the multiple station rotary press is 
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a class or kind unto itself. The use or operation of a rotary machine 
1s not any more similar to the horizontal, vertical or shuttle type 
press than is a motorcycle to an automobile. While the Desma ma- 
chine belongs to the broad class of injection molding machines, it 
is not a general purpose machine, according to the record, but it is 
a specialized machine particularly adapted for and used in the 
manufacture of shoes. United States v. Hudson Shipping Co., Inc., 
et al.,49 CCPA 92, 96, C.A.D. 802 (1962). 

While there may be a broad class of crawler-mounted machines 
having a 25-B or similar basic unit, such machines have different com- 
ponents and different uses depending upon those components. The 60- 
10 combination or cane-loader configuration is not a general purpose 
machine, but was designed for and is used only with a cane grabber 
for harvesting sugar. There is no evidence that it ever was in fact used 
for anything else. For the purpose of determining chief use, it is in a 
class by itself rather than in a broad class of crawler-mounted machin- 
ery having different components and uses. 

The Government claims, however, that even if the cane loader is a 
special purpose machine, plaintiff has failed to establish its chief use 
throughout the United States. 

Chief use is a question of actual fact and must ordinarily be estab- 
lished on the basis of positive testimony representative of an adequate 
geographical cross section of the country. L. Tobert Co., Inc., Ameri- 
can Shipping Co. v. United States, 41 CCPA 161, 164, C.A.D. 544 
(1953) ; Western Stamping Corporation v. United States (Louis Marx 
& Co., Inc., Party in Interest), 57 CCPA 6, C.A.D. 968, 417 F.2d 316 
(1969) ; W. A. Gleeson v. United States, 58 CCPA 17, 22, C.A.D. 998, 
432 F.2d 1403 (1970). Evidence of chief use in one state or part of the 
country, standing alone, will not suffice, unless it appears from the 
evidence and the character of the merchandise that the article would 
be used in substantially the same manner by the same class of people 
in one section of the country as in another. Pacific Guano & Fertilizer 
Co. et al. v. United States, 15 Ct. Cust. Appls. 218, T.D. 42240 (1927) ; 
United States v. Spreckels Creameries, Inc., 17 CCPA 400, T.D. 43835 
(1980) ; United States v. F. W. Woolworth Co., 23 CCPA 98, T.D. 
47765 (1935); A. NW. Deringer, Inc. v. United States, 48 Cust. Ct. 138, 
C.D. 2326 (1962). 

According to the record in this case, the 60-10 combination was 
designed for use in picking up and loading cane on the steep hillsides 
of Hawaii. The tractor-type undercarriage, the larger swing brake, 
and the 4-drum lagging served this particular purpose. Although the 
witness Sorenson had not made any sales of this merchandise on the 
mainland of the United States, he stated that the 60-10 combination 
would not be used there for any purpose other than loading cane be- 
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cause of its design which made it unuseful and unsuitable for other 
applications and because of its additional expense. The witness Camp- 
bell had never seen a machine with the cane-loader configuration even 
though he sold industrial equipment in California, Oregon, Wash- 
ington, Nevada, and Arizona. The machines with tractor under- 
carriages which he had seen had the Hi-Walker undercarriage which 
was shorter and higher and was suitable for pipeline operations. 

In Catton, Neill & Co. (Ltd.) v. United States, 11 Ct. Cust. Appls. 
278, T.D. 39084 (1922), the merchandise consisted of centrifugal 
machines imported at Honolulu for use in the manufacture of sugar 
on Hawaiian plantations. The question was whether the machines 
were chiefly used in the manufacture of sugar. Plaintiff called one 
witness who had had charge of sugar plantations and refineries in 
Hawaii and was president of a firm which had large machine shops 
there, manufactured sugar machinery, and acted as agents for other 
manufacturers. The witness testified that he had ordered the machinery 
involved according to specification for use in the manufacture of sugar, 
that it was used as such, and was particularly adapted to that use, and 
that in the Hawaiian Islands it was used for no other purpose. The 
witness had no knowledge of any other use to which it might be 
adapted. The court held the evidence sufficient to establish chief use, 
stating (p. 280) : 

* * * Tt is fair to believe that the witness was a business man 
of considerable experience with such machinery, and if there 
existed an equal or major use thereof other than in sugar making 
it is probable that we would have known of that fact. His lack of 
knowledge of such another use was therefore probative to the 
effect that there was no other such use. * * * 

In the instant case, Mr. Sorenson was engaged in the business of 
selling tractors and all types of industrial and agricultural machinery. 
He was in a position to know the uses to which his merchandise might 
be put. He was aware of the various combinations which had the basic 
25-B as a component and knew of their uses, but he stated that the 
design of the 60-10 combination with its added expense over industrial 
machines made it impractical and too expensive for use for other pur- 
poses than in loading cane. 

There is no evidence that it was in fact used for any other purpose. 
The brochures illustrating the various uses for the 25-B and similar 
basic units do not depict any combination like the cane loader, an 
indication that it was not a general purpose machine which would 
appeal to industrial users. Mr. Campbell testified that his firm has 
separate brochures for machines with the Hi-Walker tractor under- 
carriage, but these were not produced at the trial. 
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I conclude that while the evidence of use is limited to Hawaii and 
the Pacific Islands, the record establishes that there is no other actual 
or practicable use and that, in view of the nature, character and special 
design of the 60-10 combination, its use would be the same throughout 
the country. Border Brokerage Company, Inc. v. United States, 65 
Cust. Ct. 277, C.D. 4089, 343 F. Supp. 1396 (1970), aff'd sub nom. 
United States v. Border Brokerage Company, Inc., 59 CCPA —, 
C.A.D. 1058 (1972) ; Border Brokerage Co., Inc. v. United States, 64 
Cust. Ct. 458, C.D. 4020 (1970). 

Since the use of the imported machine is for harvesting sugar cane, 
the claim that it is properly classifiable under item 666.00, Tariff Sched- 
ules of the United States, supra, is sustained. Judgment will be ren- 
dered accordingly. 
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Before Rao, Forp, and NEWMAN, Judges 


Newman, Judge: Appellants (plaintiffs below) have filed an ap- 
plication for review of the decision and judgment of Maletz, J. in 
Service Afloat, Inc., Howard Hartry, Inc. v. United States, 68 Cust. 


99 
on 
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Ct. 225, R.D. 11761, 337 F’. Supp. 458, veh. den. (1972). The imported 
merchandise is a pleasure boat, invoiced as a “Grand Banks 36’ Twin 
Screw Cruiser, #23”, exported from Hong Kong by American Ma- 
rine, Ltd. in May 1965 and entered at the port of Los Angeles the fol- 
lowing month. The boat was appraised at $21,0707 on the basis of 
export value as defined in section 402(b) of the Tariff Act of 1930, as 
amended (19 U.S.C. §1401a(b)).? There is no dispute that export 
value is the proper basis for the appraisement of the boat; but ap- 
pellants claim that such value is $15,740. Judge Maletz sustained the 
appraised value. We affirm. 

The parties have agreed that the issues of fact and law are the same 
as those previously before us in Robert F. Landweer & Sons, Inc., a/c 
Robert Newton & Sons, Inc., et al. v. United States, 59 Cust. Ct. 648, 
R.D. 11359 (1967), aff'd 63 Cust. Ct. 682, A.R.D. 261 (1969), and the 
record therein has been incorporated into the record of the present 
"ase, 

In Landweer, Wilson, Jr. found that “Robert Newton & Sons, Inc., 
through Robert Newton, was the alter ego business conduit for Amer- 
ican Marine, Ltd., of which Robert Newton was a major stockholder, 
its president, and managing director”; and that “[t]he Robert Newton 
& Sons, Inc., corporate entity may be disregarded as a device to cir- 
cumvent a customs statute in the proper ascertainment of an export 


value * * * *, 59 Cust. Ct. at 666. On application for review (A.R.D. 
261), this court found that “* * * the Newton company was the 
selling agent of American Marine Ltd. and not a bona fide selected 
purchaser”. 63 Cust. Ct. at 689. 


1The appraised value includes American goods returned, valued at $1,282.76. This latter 
value is not challenged by appellants. 

2 Section 402(b) of the Tariff Act of 1930, as amended (19 U.S.C. § 1401a(b)) reads in 
part: 

(b) Export VaLus.—For the purposes of this section, the export value of importer 
merchandise shall be the price, at the time of exportation to the United States of the 
merchandise undergoing appraisement, at which such or similar merchandise is freely 
sold or, in the absence of sales, offered for sale in the principal markets of the country 
of exportation, in the usual wholesale quantities and in the ordinary course of trade, 
for exportation to the United States * * *, 

Section 402(f) of the Tariff Act of 1930, as amended (19 U.S.C. § 140ia(f)), which is 
also relevant, reads in part: 

(f) Derrnitions.—For the purposes of this section— 

(1) the term “freely sold or, in the absence of sales, offered for sale’? means 
sold, or, in the absence of sales, offered— 
(A) to all purchasers at wholesale, or 
(B) in the ordinary course of trade to one or more selected purchasers at 
wholesale at a price which fairly reflects the market value of the merchandise, 


* * * * * * 
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Thus, the main issue in the present case, as succinetly stated by the 
trial judge, is 

* * * whether, as claimed by plaintiffs [appellants], Robert 
Newton & Sons, Inc., a California corporation (hereafter referred 
to as Newton Corp.”) was a selected purchaser of the boat from 
its manufacturer-exporter, American Marine Ltd. of Hong Kong 
(hereafter referred to as “American Marine”), or whether, as con- 
tended by the government, Newton Corp. was a sales agent of 
American Marine. More particularly, plaintiffs argue—as they 
did in the prior litigation—that Newton Corp. purchased the 
boat from the manufacturer, American Marine, at a net f.o.b. 
price (of $15,740 in the present case) and that appraisement should 
have been made at that price. Defendant, to the contrary, con- 
tends—as it did previously—that the Newton family controlled 
both Newton Corp. and the manufacturer-exporter, American 
Marine; that Newton Corp. was a sales agent for the manufac- 
turers; ‘and that the freely offered price at which the boat was 
sold by American Marine for exportation is represented by the 
appraised value. 68 Cust. Ct. at 226-27. 

In addition to incorporating the record in Zandweer, appellants 
have introduced in evidence the testimony of four witnesses and two 
exhibits. Appellee called one witness and introduced in evidence one 
exhibit. Inasmuch as the pertinent facts have been accurately sum- 
marized and perceptively analyzed by Judge Maletz (R.D. 11761), 
no further summary or analysis is included in this opinion. It suffices 
to state that we adopt and incorporate by reference the trial court’s 
factual determinations and conclusions of law. Indeed, we have no 
hesitation in concluding that the Newton Corp. was not a purchaser 
from American Marine, but rather was the latter’s selling agent. Ex- 
port value cannot be established pursuant to sections “402((b) and 
402(£) (1) (B) on the basis of the “price paid” by such seller’s agent. 

Appellants assign as error the denial of their motion for rehearing, 
which was sought in order to introduce in evidence a certified copy 
of the judgment of conviction of Customs Agent Perry Spanos for 
theft and conversion.’ It is contended by appellants that the agent’s 
reports (collective exhibit E) influenced the decision of the trial 
judge, and therefore the denial of their motion was contrary to Rat- 
tancraft of California, Harper, Robinson & Co. et al. v. United States, 
68 Cust. Ct. 303, A.R.D. 298, 836 F. Supp. 1401 (1972). 

In fattancraft, this court (the writer not participating) took ju- 
dicial notice of the conviction of Mr. Spanos and remanded the case 
to Watson, J., the trial judge there, with directions to receive evidence 
of the conviction and to reconsider his original determination. Judge 
” 8 United States of America v. Pericles John Spanos, No. 7660 Criminal, United States 
District Court, Central District of California, dated June 11, 1971. Thus, the judgment is 


dated subsequent to the trial in the present case (January 29, 1970), yet prior to the de- 
cision in R.D. 11761 (January 19, 1972). 
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Rao, writing for the appellate term, specifically pointed out that “the 
trial judge laid great stress on the statements made in the report of Mr. 
Spanos and it appears that in the absence of the report, his decision 
might have been different” (Emphasis added.) 68 Cust. Ct. at 310-11. 

By contrast, in the present case it does not appear that in the ab- 
sence of Spanos’ reports the decision of the trial court would have 
been any different. In point of fact, Judge Maletz explicitly stated 
that “the evidence of record, without even considering these reports, 
establishes beyond question that Newton Corp. was a selling agent 
of American Marine and not a bona fide purchaser”. (Emphasis 
added.) 68 Cust. Ct. at 232, n.5. And in any event, the conviction was 
considered by Judge Maletz pursuant to appellants’ motion for re- 
hearing, which was denied. However, in Rattancraft (A.R.D. 298) 
Spanos’ conviction occurred after the time had expired for filing a 
motion for rehearing in Rattancraft of Calif., Harper, Robinson & 
Co. et al. v. United States, 66 Cust. Ct. 5388, R.D. 11737 (1971), and, 
hence, Judge Watson had no opportunity to reconsider the agent’s 
report and testimony in light of the conviction. 

In short, the present case is readily distinguishable from [attan- 
craft (A.R.D. 298), upon which appellants heavily rely. Moreover, 
we agree with Judge Maletz that even disregarding the reports and 
testimony of Mr. Spanos, the record clearly establishes that the New- 
ton Corp. was a selling agent of American Marine, and that there 
was no bona fide sale of the merchandise to a selected purchaser. 

Finally, we have carefully considered the other decisions cited in 
appellants’ brief, but find that none are apposite to the facts and 
circumstances of this case. Even the recent decision of J. Z. Wood v. 
United States, 68 Cust. Ct. 259, R.D. 11766, 340 F. Supp. 1398 (1972) 
(application for review pending), upon which appellants rely, spe- 
cifically notes that the factual situation therein is entirely different 
from that in the incorporated Zandweer case and the present case. 
In such connection, Judge Ford significantly observed (ibid. at 263) : 


* 


* The record therein [Zandweer and Service A float] estab- 
lished the importer to be the exclusive selling agent of the manu- 
facturer. This creates the relationship of principal and agent and 
the conduct of the parties was held to be repugnant to that of 
buyer and seller. 


In consonance with the foregoing findings and conclusions, the 
decision and judgment of the trial court are affirmed. Judgment will 
be entered accordingly. 


#On remand, Judge Watson adhered to his original decision, giving Spanos’ testimony 
and report “a good measure of credence and considerable weight”. Rattancraft of California 
et al. v. United States, 68 Cust. Ct. 243, R.D. 11764, 340 F. Supp. 978 (1972). On the 
second application for review, we recently affirmed the decision and judgment of the trial 
judge, finding no error in his determination that Spanos’ report and testimony were en- 
titled to considerable credence and weight. Rattancraft of California et al. v. United 
States, 69 Cust. Ct. —, A.R.D. 308 (1972). 
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Causes of Action to Remain in the October 1970 Reserve 
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Stein & Shostak (Marjorie M. Shostak of counsel) for the plaintiffs. 
Harlington Wood, Jr., Assistant Attorney General (Joseph I. Liebman, trial 
attorney), for the defendant. 


Bor, Chief Judge: Pursuant to Rule 14.6(e) of the United States 
Customs Court, Stein and Shostak, attorneys for the plaintiffs, who in 
their moving papers refer to themselves as “attorneys for plaintiffs in 
numerous cases which may not have been voluntarily removed from 
the October, 1970 Reserve File of the United States Customs Court on 
or before October 31, 1972”, request this court to enter their order in 
the alternative as follows: 

1. Stay the clerk of the court from entering an order of dismissal 
of their cases presently on the October 1970 Reserve File until June 30, 
1973. 

2. Transfer all of their cases presently on the October 1970 Reserve 
File to Special Disposition Calendars at the respective ports of entry 
for disposition for June 30, 1973. 

3. Grant an extension of time to February 28, 1973 with respect to 
their cases on the October 1970 Reserve File. 

Although the rules of this court neither contemplate nor provide for 
the successive and repetitious responsive pleadings which have been 


36 . , 
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gratuitously transmitted to the court by plaintiffs and defendant in 
connection with this motion, all of the same have been received and 
duly considered by the court in its determination of this matter. 

The motion in question originally was presented in behalf of a des- 
ignated plaintiff, above named, with a “blanket” reference only to 
unidentified other “numerous cases”, which it was alleged were also 
included in the October 1970 Reserve File. No definitive enumeration 
of cases, by name or by number, for which the law firm of Stein and 
Shostak seeks an extension of time was provided to this court. No at- 
tempt was made to provide this court with facts and reasons justifying 
the relief sought as it might pertain to the respective individual cases. 
Rather, a “blanket” extension of time was requested with respect to 
all cases in the October 1970 Reserve File in which the firm of Stein 
and Shostak serves as attorneys. The election to proceed in such a 
generalized manner has been made, notwithstanding the admonition 
to the contrary made by the chief judge of this court to representatives 
of the Customs Bar, including a representative of the law firm of 
Stein and Shostak on at least two occasions prior to the expiration 
date of the October 1970 Reserve File, to wit—October 31, 1972. 

However, incorporated as part of a response subsequently made to 
the “Defendant’s Opposition to Plaintiff’s Motion”, counsel for plain- 
tiffs have submitted two schedules. Schedule A represents cases in the 
October 1970 Reserve File, all of which counsel for plaintiffs wish to 
voluntarily abandon. Schedule B represents a list of cases in the Octo- 
ber 1970 Reserve File, some of which counsel have indicated thereon 
their desire to voluntarily abandon. It appears, therefore, that the re- 
maining cases listed on schedule B, not designated by counsel for 
plaintiffs as abandoned, represent all of the “numerous cases” referred 
to, but unidentified in the original motion. Although the timeliness of 
counsel’s submission of these schedules may be questioned, the court 
is inclined to accept the same as though the said cases had been so 
identified in the initial motion. 

The motion presented to this court is predicated upon two grounds: 

1. The law firm of Stein and Shostak was prejudiced by the fact that 
“calendar pages” or what otherwise might be termed as a schedule of 
cases in the October 1970 Reserve File belonging to the law firm was 
not received from the clerk of this court until several months after 
October 1970. 

2. That the business and caseload of the law firm were so extensive 
and voluminous as to preclude the attorneys from performing their 
work within the period of time relating to the October 1970 Reserve 
File provided by the rules of this court, to wit—two (2) years. 
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In the interest of brevity the plaintiffs’ first contention may be dis- 
missed with only limited comment. For counsel to state to this court 
that they were without knowledge as to the identity or number of 
their cases on the October 1970 Reserve File constitutes an admission 
that is, indeed, specious, if not incredible. 

The Customs Courts Act of 1970 enacted by the Congress of the 
United States and the implementing rules adopted by this court became 
effective October 1, 1970. Rule 14.9(c) provides: 


“Trials Not Commenced: All actions in which trials have not 
commenced prior to October 1, 1970 shall, as of that date and for 
purposes of this rule, be deemed to be in one of the following two 
subcategories : 

(1) Actions listed or scheduled to be listed on court calendars. 
Such actions shall be removed from the calendars on which they 
are listed or scheduled to be listed, placed in a reserve file in accord- 
ance with Rule 14.6, and be deemed to have commenced on Octo- 
Merl itso © SS 

Rule 14.6 relating to the reserve file provides: 

“(b) Removal from Reserve File: An action may be removed 
from the reserve file: (1) upon the filing of a complaint pursuant 
to Rule 4.4; or (2) upon the granting of a motion for consolidation 
pursuant to Rule 10.2 or for suspension pursuant to Rule 14.7(b) ; 
or (3) upon submission of the action to the court for decision upon 
an agreed statement of facts pursuant to Rule 8.1.” 

“(e) Dismissal for Lack of Prosecution: An action which is 
not removed from the reserve file within a period of 2 years shall 
be dismissed for lack of prosecution, and in the absence of the 
filing of a motion under paragraph (e) of this rule, the clerk shall 
enter an order of dismissal without further direction of the court. 
The applicable 2-year period shall begin to run from the last day 
of the month in which the action is commenced, and shall end 
on the last day of the 24th month thereafter.” 


The transmittal of “calendar pages”, as referred to by counsel, was 
a voluntary and gratuitous act of cooperation on the part of the clerk 
of this court and was neither contemplated nor required by the rules 
of the court. It must be presumed that a law firm would have knowl- 
edge of the total number of untried cases in which they served as 
counsel which were pending as of October 1, 1970, and accordingly, 
which were deemed to be on the October 1970 Reserve File, pursuant 
to the rules of the court aforecited. 

Turning our attention to the second ground upon which counsel 
predicate their motion, we are confronted with a problem which strikes 
at the very core of our present American judicial process. Repeatedly. 
we are reminded of the backlog of cases in the courts throughout our 
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country. The word “delay” is rapidly becoming synonymous with 
the trial of civil as well as criminal cases. 

It becomes the function and the responsibility of the court, there- 
fore, to closely supervise the respective calendars and dockets to the 
end that congestion and resulting inexorable delays can be avoided. 

In the case of Link v. Wabash Railroad Co., 370 U.S. 626, § L.Ed.2d 
734, 82 S. Ct. 1386 (1962), the United States Supreme Court stated: 


“The authority of a federal trial court to dismiss a plaintiff’s 
action with prejudice because of his failure to prosecute cannot 
seriously be doubted. The power to invoke this sanction is neces- 
sary in order to prevent undue delays in the disposition of pending 
cases and to avoid congestion in the calendars of the District 
Courts, * *.* 

ok * og a ae * ae 


“The authority of a court to dismiss sua sponte for lack of prosecu- 
tion has generally been considered an ‘inherent power,’ governed 
not by rule or statute but by the control necessarily vested in 
courts to manage their own affairs so as to achieve the orderly 
and expeditious disposition of cases. * * * 

“Nor does the absence of notice as to the possibility of dis- 
missal or the failure to hold an adversary hearing necessarily ren- 
der such a dismissal void. It is true, of course, that ‘the funda- 
mental requirement of due process is an opportunity to be heard 
upon such notice and proceedings as are adequate to safeguard 
the right for which the constitutional protection is invoked.’ 
Anderson National Bank v. Luckett, 321 U.S. 233, 246 [88 L.Ed. 
692, 705, 64 S. Ct. 599, 151 ALR 824]. But this does not mean 
that every order entered without notice and a preliminary ad- 
versary hearing offends due process. The adequacy of notice and 
hearing respecting proceedings that may affect a party’s rights 
turns, to a considerable extent, on the knowledge which the cir- 
cumstances show such party may be taken to have of the conse- 
quences of his own conduct. The circumstances here were such 
as to dispense with the necessity for advance notice and hearing. 


% % oo * * * % 


“There is certainly no merit to the contention that dismissal of 
petitioner’s claim because of his counsel’s unexcused conduct im- 
poses an unjust penalty on the client. Petitioner voluntarily chose 
this attorney as his representative in the action, and he cannot 
now avoid the consequences of the acts or omissions of this freely 
selected agent. Any other notion would be wholly inconsistent 
with our system of representative litigation, in which each party 
is deemed bound by the acts of his lawyer-agent and is considered 
to have ‘notice of all facts, notice of which can be charged upon 
the attorney.’ ” (Cases cited.) 
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Concurrence with the foregoing view was voiced by the Court of 
Customs and Patent Appeals in the case of United States v. Chas. 
Kurz Co., 55 CCPA 107, C.A.D. 941 (1968) : 


“The principles of law which govern dismissal of cases for 
lack of prosecution are succinctly set forth in the frequently cited 
case of Sweeny v. Anderson, 129 F.2d 756 (C.A. 10, 1942), 
wherein it is stated (page 758) : 

‘The elimination of delay in the trial of cases and the 
prompt dispatch of court business are prerequisites to the 
proper administration of justice. These goals cannot be at- 
tained without the exercise by the courts of diligent super- 
vision over their own dockets. Courts should discourage delay 
and insist upon prompt disposition of litigation. Every court 
has the inherent power, in the exercise of a sound judicial 
discretion, to dismiss a cause for want of prosecution. The 
duty rests upon the plaintiffs to use diligence and to ex- 
pedite his case to a final determination. The decision of a 
trial court in dismissing a cause for lack of prosecution will 
not be disturbed on appeal unless it is made to appear that 
there has been a gross abuse of discretion.’” (Cases cited.) 


This court is fully appreciative of the fact that the fundamental 
purpose for which courts have been created is to decide cases on the 
merits and to render judgments in conformity with the law and sub- 
stantive rights of the parties. But both the court and the attorney 
presenting his cause thereto must share the responsibility in assuring 
the performance and the ultimate attainment of this objective. In the 
same manner in which the court must supervise the expeditious trial 
and disposition of the calendar of cases before it, so must the at- 
torney, as an officer of the court, conduct his business and affairs 
in his office as well as before the court in such a manner as to permit 
a prompt and timely presentation of those matters requiring judicial 
determination and review. Without such joint cooperative effort the 
morass of congestion and delay will continue to be inevitable. 

Plaintiffs counsel in the supporting affidavit to the motion cites 
the broad geographic area throughout the United States in which 
clients are represented by this firm as well as the extraordinary num- 
ber of cases in which the firm is involved—of which over 10,000 are 
stated to be in the October 1970 Reserve File. In essence, this court 
is asked to grant a special and singular relief to one legal firm which 
has been unable, because of spectacular business expansion, to ade- 
quately represent its clients in a timely manner. 


No answering admonition or advice can be directed more succinctly 
to plaintiffs’ counsel than the words expressed by Mr. Justice Jackson 
of the United States Supreme Court in the case of Anickerbocker 
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Printing Corporation v. United States, 75 S. Ct. 212, 99 L. Ed. 1292 
(1954, U.S.) : 


“When more business becomes concentrated in one firm than it 
can handle it has two obvious remedies: to put on more legal help, 
or let some of the business go to offices which have time to attend 
to it. I doubt if any court should be a party to encouraging the 
accumulation of more business in one law office than it can attend to 
in due time.” 

By reason of the adoption and implementation of the rules by this 
court on October 1, 1970, over 176,000 cases were automatically placed 
in the classification and status, which has been referred to as the 
October 1970 Reserve File. The above-entitled action, as well as the 
cases not designated by name or number for which plantiffs’ counsel 
also seek a “blanket” extension of time, was among this total number. 
It is the firm belief of this court that, despite any attempted rationaliza- 
tion to the contrary, a period of two (2) years provided by the rules 
of this court in which to remove these cases from a reserve file status 
in order to avoid automatic dismissal after October 31, 1972, provided 
all counsel a reasonable and sufficient time to protect the interest of 
their respective clients. The court realizing the singularity of the prob- 
lem relating to the disposition of causes of action in the October 1970 
Reserve File prior to the expiration date of October 31, 1972, has en- 
deavored from time to time to advise and even monitor the efforts of 
all counsel interested therein. On January 10, 1972, the chief judge of 
this court transmitted a letter to all counsel having cases in the subject 
classification. It was stated in part therein: 


“As we begin the 1972 calendar year, it is deemed appropriate 
to direct the attention of all parties concerned to the October 1970 
Reserve File of the United States Customs Court. According to 
the records of the Clerk of this Court, it appears that less than 
twenty percent of the cases initially placed in the Reserve File 
have been removed therefrom. Under the provisions of Rule 14.6 
(c) of the Rules of this Court, any action not removed from this 
Reserve File on or before October 31, 1972 will be dismissed for 
lack of prosecution without further direction of the Court. 

“In order that no party may feel aggrieved because of any 
failure to make clearly understood the disposition of this Court 
with respect to the cases which have not been removed by Octo- 
ber 31, 1972, you are advised that motions for any extension of 
time will be viewed with disfavor. 


% a * ES * 


“It isa duty and obligation of the Court to supervise the orderly 
clearance of its docket in order that pending and future actions as 
instituted may be expeditiously heard and considered. The cooper- 
ation of the respective parties is requested in order to properly 
effect this objective.” 
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In April of 1972, the clerk of the court, pursuant to the rules of the 
court, sent a notice to all parties having actions not previously removed 
from the October 1970 Reserve File together with a schedule thereof 
advising that each action would be dismissed in accordance with rule 
14.6(c) unless removed within the applicable period of time. In the 
month of May and in the month of September 1972, the chief judge 
and the clerk of the court met with representatives of the Customs Bar, 
including a representative of the law firm of Stein and Shostak, in an 
effort to provide full cooperation in securing an expeditious disposition 
of all cases in the October 1970 Reserve File prior to the expiration 
date, to wit—October 31, 1972. 

In view of the foregoing notices and admonitions, it is difficult to 
accept the evaluation of plaintiffs’ counsel that due diligence has been 
practiced in the performance of their duties and responsibilities. 

It is the opinion of this court that the motion in question includes the 
captioned case, Applied Research Laboratories v. United States, Court 
No. 70/35368, and only those additional cases identified by plaintiffs’ 
counsel in schedule B, as not designated to be abandoned. All other cases 
in the October 1970 Reserve File not so specifically identified and in 
which plaintiffs’ counsel may serve as attorneys are not included in this 
motion and, therefore, the time for their removal from the October 
1970 Reserve File expired on October 31, 1972. 


Accordingly, the motion relating to the designated and identified 
cases as described above is hereby in all things denied. 
Let an order be entered accordingly. 
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CUSTOMS COURT 
Decision on motion for rehearing reappraisement 


January 11, 1973 


H. M. Young Associates, Inc. v. United States, reappraisement 
R65/12412.—On Morton Anp Cross-Morion ror Summary 


JupeMENT. Entered at New York, N. Y. C.D. 4888. Motion of 
Government for rehearing denied. 


Judgment of the United States Customs Court 
in Appealed Case 


Januaky 12, 1973 


Aprpgan 5519.—Concord Electronics Corp. v. United States—Tarz 


RECORDER, REAPPRAISEMENT OF.—A.R.D. 304. Appeal dismissed 
December 11, 1972. 





Tariff Commission Notices 


Lnvestigations by the United States Tariff Commission 


DEPARTMENT OF THE Treasury, January 26, 1973. 


The appended notices relating to investigations by the United 
States Tariff Commission are published for the information of Cus- 
toms officers and others concerned. 


Vernon D. Acres, 
Commissioner of Customs. 


[837-32 
CYLINDER BorING MACHINES AND Bortna BARS AND COMPONENTS THEREOF 


Notice of investigation and scope of investigation 


A complaint was filed with the Tariff Commission on May 8, 1972, 
on behalf of Rottler Boring Bar Company of Seattle, Washington, 
alleging unfair methods of competition and unfair acts in the impor- 
tation and sale of certain cylinder boring machines and boring bars 
which are embraced within the claims of U.S. Patents Nos. 3,260,136 
and 3,273,423. The complainant alleges that the effect or tendency of 
the unfair methods or acts is to destroy or substantially injure an 
industry, efficiently and economically operated, in the United States in 
violation of the provisions of section 337 of the Tariff Act of 1930 
(19 U.S.C. 1837). Peterson Machine Tool, Inc., 5425 Antioch Drive, 
Merrian, Kansas, has been named as an importer of the subject prod- 
ucts. Having conducted, in accordance with section 203.3 of the Com- 
mission’s Rules of Practice and Procedure (19 C.F.R. 203.3), a pre- 
liminary inquiry with respect to the matters alleged in the said com- 
plaint, the United States Tariff Commission, on January 16, 1973, 
OrpDERED : 

That, for the purposes of section 337 of the Tariff Act of 1930, an 
investigation is instituted with respect to the alleged violations in 
the importation and sale in the United States of cylinder boring 
machines and boring bars made in accordance with the claims of U.S. 
Patents Nos. 3,260,136 and 3,273,423 and components thereof. 


54 
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The Commission decided not to recommend at this time that the 
President issue a temporary exclusion order. 

A public hearing will be held; the date, time, and place of such 
hearing will be announced by notice of the Commission at a later date. 

Public notice of the receipt of the complaint was published in the 
Federal Register for June 14, 1973 (37 F.R. 11811), and the com- 
plaint was served upon the parties named in the complaint and upon 
all known interested parties. The complaint has been available for 
inspection by interested persons continually since issuance of the 
notice, at the Office of the Secretary, located in the Tariff Commission 
Building, and also in the New York City office of the Commission, 
located in Room 437 of the Customhouse. 

By order of the Commission : 


Kernnetu R. Mason, 


Secretary. 
Issued January 18, 1973. 


[TEA-I-26] 


MEN’sS AND Boys’ NECKTIES 
Discontinuance of investigation 


Notice is hereby given that the U.S. Tariff Commission, on January 
18, 1973, discontinued investigation No. TEA-I-26, and cancelled the 
public hearing scheduled in connection therewith. The investigation 
was instituted on November 3, 1972, upon petition of the Men’s Tie 
Foundation, Inc., an industry trade association, under section 301 
(b) (1) of the Trade Expansion Act of 1962. 

The investigation was discontinued, without prejudice, at the re- 
quest of the petitioner. 

By order of the Commission : 


Kennetu R. Mason, 


Secretary. 
Issued January 18, 1978. 





TARIFF COMMISSION NOTICES 


[TEA-W-174] 


Workers’ PETITION FOR A DETERMINATION UNDER Section 301(c) (2) 
OF THE TRADE EXPANSION Act or 1962 


Notice of investigation 


On the basis of a petition filed under section 301(a) (2) of the Trade 
Expansion Act of 1962, on behalf of the former workers of Imperial 
Cotton Mills, Eatonton, Georgia, the United States Tariff Commis- 
sion, on January 18, 1973, instituted an investigation under section 
301(c) (2) of the Act to determine whether, as a result in major part 
of concessions granted under trade agreements, articles like or directly 
competitive with carded cotton yarns and woven fabrics of carded 
cotton yarns (of the types provided for in items 301.01 to 301.39, in- 
clusive, and 320.01 to 320.39, inclusive, of the Tariff Schedules of the 
United States) produced by Imperial Cotton Mills and/or by the 
Cannon Mills Company, Kannapolis, North Carolina, are being im- 
ported into the United States in such increased quantities as to cause, 
or threaten to cause, the unemployment or underemployment of a sig- 
nificant number or proportion of the workers of such firm or an appro- 
priate subdivision thereof. 

The optional public hearing afforded by law has not been requested 
by the petitioners. Any other party showing a proper interest in the 
subject matter of the investigation may request a hearing, provided 
such request is filed within 10 days after the notice is published in the 
Federal Register. 

The petition filed in this case is available for inspection at the Office 
of the Secretary, United States Tariff Commission, 8th and E Streets, 
N.W., Washington, D.C., and at the New York City office of the Tariff 
Commission located in Room 437 of the Customhouse. 

By order of the Commission : 

Kenneto R. Mason, 


Secretary. 
Issued January 18, 1978. 
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Bureau of Customs 


T.D. No. 
Cotton textiles, restrictions on entry or withdrawal from warehouse; 


effective January 1, 1973 through December 31, 1973: 
Malta; categories 43, 51, 60. 73-32 
Philippines, Republic of the; various categories 73-31 
Portugal; various categories. 73-33 
Yugoslavia, Socialist Federal Republic of; various categories_.___.___ 73-30 











Foreign currencies ; daily rates: 
Iran rial, for the period January 8 through 12, 1973 73-34 
Philippine peso, for the period January 8 through 12, 1973 73-34 
Singapore dollar, for the period January 8 through 12, 1973. 73-34 
Thailand baht (tical), for the period January 8 through 12, 1973 73-34 


Northern bleached hardwood kraft pulp from Canada, finding of dumping; 
sec. 153.48, C.R. amended 73-28 





Stainless steel flatware, classification, decision in C.A.D. 1068 followed___. 73-29 


Court of Customs and Patent Appeals 


The United States v. Mitsubishi International Corp. : 
NKG insulators; classification 





Customs Court 


Chief use: 
Class or kind of merchandise, C.D. 4399 
Evidence sufficient, C.D. 4899 
Class or kind of merchandise ; chief use, C.D. 4899 
Construction : 
Presidential Proclamation, No. 3822, C.D. 4899 
Public Law 89-24i, C.D. 4399 
Tariff Schedules of the United States: 
General Headnotes and Rules of Interpretation 10(e) (i), C.D. 4899 
Item 664.05, C.D. 4399 
Item 666.00, C.D. 4399 
Rules of the U.S. Customs Court: 
Rule 14.6(¢c), C.R.D. 73-2 
Rule 14.6(e), C.R.D. 73-2 
Rule 14.9(c) (1), C.R.D. 73-2 





58 INDEX 


Crawler-mounted machinery ; harvesting machinery, chiefly used for agricultural 
purposes as a sugar-cane loader, C.D. 4899 


Diligence by plaintiff's counsel, lack of due; Reserve File of Oct. 1970, removal 
of cases from, C.R.D. 73-2 

Dismissal, stay clerk from entering order of; transfer of cases on Oct. 1970 Re- 
serve File to ports of entry for later disposition, C.R.D. 73-2 


Evidence sufficient ; chief use, C.D. 4399 

Pxcavating, levelling, boring and extracting machinery; machinery, crawler, 
mounted, C.D. 4399 

Extension of time of cases on Oct. 1970 Reserve File; Reserve File, extension 
of time of cases on Oct. 1970, C.R.D. 73-2 


Harvesting machinery chiefly used for agricultural purposes as a sugar-cane 
loader ; 
Crawler-mounted machinery, C.D. 4899 
Mechanical equipment, C.D. 4899 


Judgment in appealed case (p. 53); appeal: 5519—Tape recorders, reappraise- 
ment of, A.R.D. 364 


Lack of due diligence by plaintiff’s counsel, removal of cases from Reserve File 
of Oct. 1970, C.R.D. 73-2 


Machinery, crawler-mounted; excavating, levelling, boring and extracting ma- 
chinery, C.D. 4899 

Mechanical equipment; harvesting machinery chiefly used for agricultural pur- 
poses as a sugar-cane loader, C.D. 4899 

Motion to permit cases to remain in Oct. 1970 Reserve File; Reserve File, motion 
to permit cases to remain in Oct. 1970, C.R.D. 73-2 


Reappraisement decision: 
Review decision: 
Issue: 

Selected purchaser—agency—An export value under sec. 402(b) 
of the Tariff Act of 1930, as amended, was not established by 
appellants pursuant to sec. 402(f)(1)(B) where the record 
showed that the alleged “selected purchaser” (Robert Newton 
& Sons, Ine.) was not a bona fide purchaser, but rather was 
the selling agent of the exporter (American Marine, Ltd.), A.R.D. 
311 

Merchandise: 
Boats, yachts, and pleasure, A.R.D. 311 
Yachts and pleasure boats, A.R.D. 311 
Rehearing denied, C.D. 4388 
Removal of cases from Reserve File of Oct. 1970; lack of due diligence by 
plaintiff’s counsel, C.R.D. 73-2 
Reserve File: 
Extension of time of cases on Oct. 1970; extension of time of cases on 
Oct. 1970 Reserve File, C.R.D. 78-2 
Motion to permit cases to remain in Oct. 1970; motion to permit cases to 
remain in Oct. 1970 Reserve File, C.R.D. 73-2 
Of Oct. 1970, removal of cases from; diligence by plaintiff's counsel, lack 
of due, C.R.D. 73-2 
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Transfer of cases on Oct. 1970 Reserve File to ports of entry for later dis- 
position; dismissal, stay clerk from entering order of, C.R.D. 73-2 


Tariff Commission Notices 


Cylinder boring machines and boring bars and components thereof; notice of 
investigation and scope of investigation ; p. 54. 


Men’s and boys’ neckties; discontinuance of investigation; p. 55. 


Workers’ petition for a determination under the Trade Expansion Act of 1962; 
notice of investigation; Imperial Cotton Mills, Eastonton, Georgia; p. 56. 
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